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What Is Fiscal Law?
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e “Fisc” — A royal or state treasury;
exchequer.

* The law of a government’s money.

e Congress controlling how we spend
money.




U.S. Constitution
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“Congress shall have the power to lay and
collect Taxes, Duties, Imports, and
EXxcises, to pay the Debts and provide for
the common Defense and general Welfare
of the United States .

-U.S. Const.,art. 1,88, cl. 1 “Yl

t*‘




U.S. Constitution
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“No Money shall be drawn from the
Treasury but in Consequence of an
Appropriation made by Law . . . .”

--U.S. ConsT.,art. 1,89, cl. 7




The Fiscal Philosophy
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“The established rule is that the expenditure
of public funds is proper only when authorized
by Congress, not that public funds may be
expended unless prohibited by Congress.”

-- United States v. MacCollom, 426 U.S. 317 (1976).




Procurement Law Philosophy
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“If a policy or procedure, or a particular strategy
or practice, Is in the best interest of the
government and is not specifically addressed In
the FAR, nor prohibited by law (statute or case
law), Executive order or other regulation,
Government members of the Team should not
assume it is prohibited. Rather, absence of
direction should be interpreted as permitting the
team to innovate . . . .”

-- FAR 1.102-4(e).



With Fiscal Law,

Don’t Think Outside the Box!




Fiscal Law: The Big Picture
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Congress controlling how we spend money.

Purpose: What we can buy with particular
funds.

Time: For what period of time we can
obligate the money.

Amount: How much we can spend.




Fiscal Law: The Big Picture
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U.S. Constitution

Congress
(Power of the Purse)

PURPOSE TIME AMOUNT

31 U.S.C. 1301(a) Bona Fide Need Antideficiency Act
Necessary Expense 31 U.S.C. 1552, 1344 31 U.S.C. 1341-44, 1511-17




Analyzing Fiscal Issues
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 What Is the mission/requirement?

e Are you using the right “color” of money?
e Are you using correct FY money?

Do you have enough money?




PURCHASE REQUEST AND COMMITMENT

For use of this form, see AR 37-1; the proponent agency is OASA(FM).

1. PURCHASE INSTRUMENT NO. 2. REQUISITION NO. 3. DATE PAGE OF

PAGES

4. TO: 5. THRU:

6. FROM:

It is requested that the supplies and services enumerated below or on attached list be:

7. PURCHASED FOR 8. DELIVERED TO

9. NOT LATER THAN
(Date)

The supplies and services listed below cannot be secured through normal supply channels or other Army supply
sources in the immediate vicinity, and their procurement will not violate existing regulations pertaining to local
purchases for stock, therefore, local procurement is necessary for the following reason (Check appropriate box
and complete item.)

10. NAME OF PERSON TO CALL FOR ADDITIONAL 11. TELEPHONE NUMBER
INFORMATION

12. LOCAL PURCHASES AUTHORIZED AS THE NORMAL 13. REQUISITIONING DISCLOSES NONAVAILABILITY
MEANS OF SUPPLY FOR THE FOREGOING BY OF ITEMS AND LOCAL PURCHASE IS AUTHORIZED BY

FUND CERTIFICATION

The supplies and services listed on this request are properly chargeable to
the following allotments, the available balances of which are sufficient to
cover the cost thereof, and funds have been committed.

EMERGENCY SITUATION PRECLUDES USE OF REQUISITION CHANNELS FOR SECURING ITEM

14. 15. 16. 17. 18. EST MATED

ITEM | DESCRIPTION OF SUPPLY OR SERVICES QUANTITY UNIT UNIT PRICE TOTA'ECOST
a

1

19. ACCOUNTING CLASSIFICATION AND AMOUNT

20. TYPED NAME AND TITLE OF 21. SIGNATURE 22. DATE
CERTIFIYING OFFICER

23. DISCOUNT TERMS

24. PURCHASE ORDER NUMBER

25. THE FOREGOING ITEMS ARE REQUIRED NOT LATER THAN AS INDICATED ABOVE FOR THE FOLLOWING PURPOSE

26. DELIVERY REQUIREMENTS
ARE MORE THAN 7 DAYS REQUIRED TO INSPECT AND ACCEPT THE REQUESTED

27. TYPED NAME AND GRADE OF 28. SIGNATURE 29. DATE
INITIATING OFFICER

30. TELEPHONE NUMBER

GOODS OR SERVICES? ves [] no []

IEYES NIIMRER OF DAYS REOIIRED:

34. TYPED NAME AND GRADE | 35. SIGNATURE 36. DATE
OF APPROVING OFFICER OR

DESIGNEE

31. TYPED NAME AND GRADE OF SUPPLY 32. SIGNATURE 33. DATE
OFFICER
DA FORM 3953, MAR 91 EDITION OF AUG 76 IS OBSOLETE USAPPC V1.10
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Accounting Classifications
(Fund Cites)
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21 6 2020 67 1234 P720000 2610 S18001

Agency 4| \

Fiscal Year

Type of Appropriation

Operating Agency Code

Allotment Number

Program Element

Element of Expense

Fiscal Station Number




Anatomy of a Fund Cite
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21 6 2020

1 I

AGENCY FY TYPE
OF
APPROPRIATION




Use of Appropriated Funds
General Limitations
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e Purpose
e Time
e Amount e
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Purpose Statute
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“Appropriations shall be applied only to
the objects for which the appropriations
were made except as otherwise provided
by law.”

--31 U.S.C. §1301




Proper Purpose?
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Legal Illegal




Proper Purpose?
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Illegal



3-Part Purpose Test
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 EXxpress language, or necessary and
Incident to an appropriation’s purpose.

 Must not be prohibited.
* Must not be provided for otherwise.




Where Do You Look?
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e Legislation
e Appropriation Act
« Authorization Act
- ~  Organic Legislation

( : : :
gﬂ * Legislative history
 Budget Request Documents

* Agency regulations
e Case law




Car, XX —4n Jot making Appropriations for the Service of the present
year,

Secrion 1. Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled, That there

be appropriated for the service of the present year, to be paid out of the

“monies which arise, either from the requisitions heretofore made upon
the several states, or from the duties on impost and tonnage, the follow-
ing sums, viz. A sum not exceeding two hundred and sixteen thousand
dollars for defraying the expenses of the civil list, under the late and
present government ; a sum not exceeding one hundred and thirty-seven

thousand dollars for defraying the expenses of the department of war; a
sum not exceeding one hundred and ninety thousand dollars for dis-
charging the warrants issued by the late board of treasury, and remain-
ing unsatisfied ; and a sum not exceeding ninety-six thousand dollars for
paying the pensions to invalids. |

Aprrovep, September 29, 1789.

Starvre 1.

Sept, 28, 1789,

[Expired.]

Specific ap-
propriations of
money for ex-
l)enses of civil
ist and war de-
partment ;

algo to dis-
charge warrants
of late board of
treasury, and
for pensions to
invalids,



Typical Appropriation Act
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 Complicated
e Legislated
* Regulated
e Criminalized
« Audited
e Disputed



Where Do | Find The Legislation?
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One Nundred Ninth Congress
of the
United States of America

AT THE FIRST SESSION

Begun and held ot the City af Washington on Tnesday.
the fourth day of Jonwary. twe thowsand and five

An Act

Malking appropriations for the Department of Defense for the fiscal yvear ending
September 30, 2006, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

DIVISION A
DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2006

That the following sums are appropriated, out of any money in
the Treasury not otherwise appropriated, for the fiscal vear ending
September 30, 2006, for military functions administered hy the
Department of Defense and for other purposes, namely:

TITLE 1
MILITARY PERSONNEL

MILITARY PERSONNEL, ARMY

For pay, allowances, individual clothing, subsistence, interest

| | 1 -fic= [ el | | [ L] LILI



Most Common Fund Types




Other Procurement [Army]
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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OTHER PROCUREMENT, ARMY

For construction, procurement, production, and modification
of wvehicles, including tactical, support, and non-tracked combat
vehicles; the purchase of passenger motor vehicles for replacement
only; and the purchase of 14 vehicles required for physical security

of personnel, notwithstanding price limitations applicable to pas-
senger vehicles but not to exceed $255,000 per vehicle; communica-
tions and electronic equipment; other support equipment; spare
parts, ordnance, and accessories therefor; specialized equipment
and training devices; expansion of public and private plants,
including the land necessary therefor, for the foregoing purposes,
and such lands and interests therein, may be acquired, and
construction prosecuted thereon prior to approval of title; and
procurement and installation of equipment, appliances, and
machine tools in public and private plants; reserve plant and
Government and contractor-owned equipment layaway; and other
expenses necessary for the foregoing purposes, $4,,594,,D:31,DDD, to
remain available for obligation until September 30, 2008.




Operation & Maintenance [Army]
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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OPERATION AND MAINTENANCE, ARMY

For expenses, not otherwise provided for, necessary for the
operation and maintenance of the Army, as authorized by law:
and not to exceed $11.478.000 can be used for emergencies and
extraordinary expenses, to be expended on the approval or authority
)i the Secretarv o tu:- Army, and payments may be made nn
his certificate of for confidential military purpos
‘]Ew’—l ll}:—hl}{l{]{] Prmzrfmf Thd’[ nf fundh Il’ldilF" Lﬁ*d]ldhlﬂ LIIH]{—*I

-anr:.e Wit-h t.he temh and u_md]tn_uh as pmﬂdml ll[lt]{—*l thp hmdlnu,
“Operation and Maintenance, Army”, in Public Law 107-117: Pro-
vided further, That notwithstanding any other provision of law,
the Secretary of the Army may provide a grant of up to $10,000,000
from funds made available in this or any other Department of
Defense Appropriations Act to the Army Distaff Foundation.




Emergency & Extraordinary
Expense Funds
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1-5. Categories of emergency and extraordinary expense funds

Emergency and extraordinary expense funds are subject to the express appropriation limitation that they be used for
emergencies and extraordinary expenses and for confidential military purposes (Section 127, Title 10, United States
Code (10 USC 127)). The administrative categories of emergency and extraordinarv expense funds are—

a. Limitation 72— neous Expenses, Category A. Official representation funds for official courtesies and
other representation ¢ s as enumerated in this regulation.

b. Limitation .0014—Miscellaneous Expenses, Category B. Miscellaneous expenses (other than for official represen-
tation) that are not provided for in other appropriations, upon specific approval of the SA. Examples of these expenses
are awards for emergency rescues, wiiness fees for the Armed Services Board of Contract Appeals, and settlement of
meritorious claims.

c. Limitation .0015—Criminal Investigation Activities (governed by Army Regulation (AR) 195—4). These emergency
and extraordinary expenses are in support of worldwide U.S. Army Criminal Investigation Command activities.

d. Limitation .0017—Intelligence Contingency Funds (governed by AR 381-141). These emergency and extraordi-
nary expenses are in support of worldwide intelligence activities.

AR 37-47, Representation Funds of the Secretary of the Army (12 Mar 2004)




Official Representation Funds
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« Extending official courtesies to certain
authorized guests to maintain the standing
and prestige of the United States.

o Gifts/mementos to certain authorized guests
(Army: no gifts/mementos for DoD officials)

» Ratios of authorized guests to DoD
personnel at events funded by ORF.

e |t's all there In AR 37-47.




Operation & Maintenance [Army]
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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OPERATION AND MAINTENANCE, ARMY

For expenses, not otherwise provided for, necessary for the
operation and maintenance of the Army, as authorized by law:
and not to exceed $11.478.000 can be used for emergencies and
extraordinary expenses, to be expended on the approval or authority
: t. 1e Secretarv o tu:- Army, and payments may be made nn

LPIf]f]Ldti—* uf fnl confidential military purpos

nf funrd~-~ mdclp dvd]ldhlp umlpl

-anr:.e Wit- 1 the temh and conc 1t1un~: as pumc ed under thp hmdlnu,
“Operation and Maintenance, Army”, in Public Law 107-117: Pro-
vided further, That notwithstanding any other provision of law,
the Secretary of the Army may provide a grant of up to $10,000,000
from funds made available in this or any other Department of
Defense Appropriations Act to the Army Distaff Foundation.
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From the Office of

Congresswoman Nancy Pelosi jf'

Pelosi Announces San Francisco Funding in Department of Defense Appropriations Bill
June 22, 2004

Washington, D.C. -- House Democratic Leader Mancy Pelosi today announced funding for several key San Francisco priorities -
including $13 million in funding for the revitalization and remediation of the Hunters Point Maval Shipyard - in the fiscal year 2005
Defense Appropriations bill, which overehelmingly passed the House of Representatives this afternoon.

"“With the signing of the conveyance agreement earlier this spring, we are on the path to converting the shipyard into a place of
promise,” Pelosi said. "This funding will help bring economic opportunity to Baywview Hunters Point.”

The bill approved today includes $10 million requested by the Mawy for the continued cleanup of the shipyard. Pelosi also obtained $3
million for infrastructure improverents for the first phase of redeveloprment. This spring, the Mavy and the City finalized the conveyance
agreement and the first parcel is expected to be transferred to the City this summer.

Felosi also worked to obtain the following funding for San Francisco parks:

o 525 million for operations and building maintenance at Fort Baker. These facility improverments are expected to leverage
significant private and public investment to make the successful transformation to a sustainable national park site.

o 125 million for the planning, design and restoration of the parade ground at the Presidio of San Francisca's Main Post. The
parade ground will serve as the center of activity for the Presidio and its restoration is part of an effort to create a site for public
education about the impact of the military on American life.

s Additionally, Pelosi fought far funding for wital medical research in the San Francisco Bay Area and nationally. The bill includes
the following funding:

s 520 million for HMAAIDS research and prevention initiatives at the Department of Defense that will be used to monitor and
prevent new HiY infections in the military, conduct research on HY vaccines, and further the Department's HMNVAAIDS prevention
and education initiatives in Aftica and other regions;



3 U.5. Senator John McCain - Microsoft Internet Explorer
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John McCai

2y
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Featured Stories
McCain Announces Bipartisan Earmark Reform Bill

Wiazhington D.C. — Zenator McCain (R-A2), along with & group of 10 bipattizan
senators, announced the introduction of the Park-Barrel Reduction Act. The kill is
designed to curail earmarks and promote grester transparency and dizclosure in the
legizlati

[wiesne full stary .. ]

McCain Hails FCC Re-Evaluation

Wiazhington D.C. — Senator MoCain (R-A2) izzued the fallowing statement about
loday's Federal Communications Commission report on the price effects of "a la carte”
cable channel offerings: "l am pleased that the Commizsion has concluded that 'a la car
[wienne full stary.. ]

Issues List

107th Congress 10&th Congress
Agricufture Appropristions

Arizona Avigtion

Budget Campaign Finance Reform
Commerce Committes

Latest Pork Statements and Lists

Latest Press Releases

021506 - FEINGOLD, MCCAIR NTREODIUCE BILL TO
MODERMIFE THE ARMY CORPS OF
EMGIMEERS

020906 - MoCain Announces Bipadizan Earmark
Retorm Bil

020906 - MoCain Hailz FCC Re-Evaluation
02/08/06 - McCain Statemert on Earmark Reform before

Senate Rules Committes

02/08/06 - Hearing on Indian Tribes and the Federal
Election Campaign Lct

Quick Links




Where Do You Look?
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e Legislation
e Appropriation Act
« Authorization Act
- ~  Organic Legislation

( : : :
gﬂ * Legislative history
 Budget Request Documents

* Agency regulations
e Case law




Government Accountability Office

(formerly known as the General Accounting Office)
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3-Part Purpose Test
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 EXxpress language, or necessary and
Incident to an appropriation’s purpose.

 Must not be prohibited.
* Must not be provided for otherwise.




Necessary Expense Test
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Is the expense necessary and incident
(logically related) to an appropriation’s
purpose?

 Is it reasonably necessary to carry out an
authorized function? Or...

o Will it contribute materially to the effective
accomplishment of the function?



Some Red Flags




3-Part Purpose Test
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 EXxpress language, or necessary and
Incident to an appropriation’s purpose.

* Must not be prohibited.
* Must not be provided for otherwise.




Statutory Limitations
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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SEC. 8069. (a) PROHIBITION.—None of the funds made available
by this Act may be used to support any training program involving
a unit of the security forces of a foreign country if the Secretary
of Defense has received credible information from the Department
of State that the unit has committed a gross violation of human
rights, unless all necessary corrective steps have been taken.




Statutory Limitations
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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SEC. 8001. No part of any appropriation contained in this
Act shall be used for publicity or propaganda purposes not author-
ized by the Congress.




Statutory Limitations
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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SEC. 8064. Using funds available by this Act or any other
Act, the Secretary of the Air Force, punu;mt to a determination
under section 2690 of title 10, United States Code, may implement
cost-effective agreements for 1#111.111 ed heating facility modernization
in the Kaiserslautern Military Community in the Federal Republic
of Germany: Provided, That in the City of Ild]*-.ill‘ﬂldlltplll such

agreements will include the use of United States anthracite as
thp base load energy for municipal district heat to the United
States Defense installations: Provided further, That at Landstuhl
Army Regional Medical Center and Ramstein Air Base, furnished
heat may be obtained from private, regional or municipal services,
if provisions are included for the consideration of United States
coal as an energy source.




3-Part Purpose Test

SRR ERRERRRERREERRRRRRRRRRRRRRR R R R R R R R R R R R R R R R R

 EXxpress language, or necessary and
Incident to an appropriation’s purpose.

 Must not be prohibited.
 Must not be provided for otherwise.




Otherwise Provided For?
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 If two or more appropriations are available,
you must use the more specific of the two.

 If neither is more specific, agency gets to
choose, but is then bound by that choice.




Procurement [Aircraft -- Army]
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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AIRCRAFT PROCUREMENT, ARMY

For construction, procurement, production, modification, and
modernization of aireraft, equipment, including ordnance, ground
handling equipment, spare parts, and accessories therefor; special-
ized equipment and training devices; expansion of public and private
plants, including the land necessary therefor, for the foregoing
purposes, and such lands and interests therem may be acquired,
and construction prosecuted thereon prior to appmval of title; and
procurement and installation of equipment, appliances, and
machine tools in public and private plants; reserve plant and
Government and contractor-owned equipment layaway; and other
expenses necessary for the foregoing purposes, $2.653,280,000, to
remain available for obligation until September 30, 2008: Provided,
That $75,000,000 of the funds provided in this paragraph are avail-
able only for the purpose of acquiring four (4) HH-60L medical
evacuation variant Blackhawk helicopters for the Army Reserve:
Provided further, That three (3) UH-60 Blackhawk helicopters in
addition to those referred to in the preceding proviso shall be
available only for the Army Reserve.




National Guard and Reserve Equipment
FYO06 Defense Appropriations Act (Pub. Law. 109-148)
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NATIONAL GUARD AND RESERVE EQUIPMENT

For procurement of aircraft, missiles, tracked combat vehicles,
ammunition, other weapons, and other procurement for the reserve
components of the Armed Forces, $180,000,000, to remain available
for obligation until September 30, 2008: Pmmfwf That the Chiefs
of the Reserve and National Guard components shall, not later
than 30 days after the enactment of this Act, individually submit

to the congressional defense committees the modernization priority
assessment for their respective Reserve or National Guard compo-
nent.



Expense/lnvestment Threshold
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SEC. 8036. During the current fiscal vear, appropriations which
are available to the Department of Defense for operation and

maintenance may be used to purchase items having an investment
item unit cost of not more than $250,000.

 EXpense v. Investment

 Expense/lnvestment Threshold: $250,000

e Systems concept




Expense/lnvestment Threshold
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e Computer systems
e VTC systems
 Hand-held radios




Military Construction
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e Specified MILCON: > $1.5M

« Unspecified MILCON: $750K to $1.5M
¢ O&M: up to $750K

i * If solely to correct a life, health,
or safety-threatening condition,

these limits are doubled.




Military Construction
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* Project splitting

 Maintenance and repair don’t count.
* Breaking the $750,000 O&M cap.




Operational Construction
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Old DA OGC guidance (prior to 16 April 2003):

 O&M funds for structures that are “clearly intended to meet a
temporary operational requirement” to facilitate combat operations.

Congress (Emergency Wartime Supplemental FY03):
e What's up with that? Construction > $1.5M is funded with MILCON.

* For military construction overseas (and oh by the way --
construction that is temporary in nature is still construction),
transfer funds from supplemental appropriation into MILCON and
use contingency construction authority under 10 U.S.C. § 2804.

Congress (later in 2003 -- Emergency Supplemental FY04):

* Ok, you can use O&M for temporary military construction,
under certain conditions.




Operational Construction
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Requirements to use this authority:

» Needed to meet urgent military operational requirements of a
temporary nature involving the use of the Armed Forces in support
of OIF or the Global War on Terrorism;

» The construction is not carried out at a military installation where
the United States is reasonably expected to have a long-term
presence;

 United States has no intention of using the construction after the
operational requirements have been satisfied; and

 Minimum necessary to accomplish the temporary operational

requirements.




Use of Appropriated Funds
General Limitations
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 Purpose
e TiIme
e Amount e

&

{
—



Limitations as to Time

SRR ERRERRRERREERRRRRRRRRRRRRRR R R R R R R R R R R R R R R R R

Funds must be obligated during their period
of availability, and the obligation must be for
a “bona fide need” of that period.

“Currents funds for current needs.”




Fund Types
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e O&M — 1 yr
o Military Personnel — 1 yr
« RDT&E -2 yrs

e Procurement — 3 yrs W
e MILCON — 5 yrs * f)




Lifespan of Funds
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POA D years




Bona Fide Need
Supplies
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General rule:

Supplies are the bona fide need of the
period Iin which they are used.

Exceptions:

» Stock level exception
e Lead time exception




Bona Fide Need
Supplies
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General Rule

i Award  Delivery
ocri’
I 1 |

Apr 1, 2006 Jul1, 2006

SEPTI
[ 30 |




Bona Fide Need
Supplies
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Stock Level Exception

r|_| Use of the supplies pm
I

Award  Delivery %

/ SEPT /il

/ /| :3() !

Apr 1, 2006 Jul1, 2006

1




Bona Fide Need
Supplies
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Lead Time Exception

P

ward Delivery/Use
Jul 1, 2006 Nov 1, 2006




Bona Fide Need
Services
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General Rule: Services are the BFN of
the FY In which we recelve the services.

But: Severable or Nonseverable services?




Bona Fide Need
Nonseverable Services
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Nonseverable Services: Entire undertaking is
the bona fide need of the FY of contract award.

.

ard
Dec 11, 2005

Entire K funded with FY06 funds ‘_

Jan 22, 2007

ﬁ Completion




Bona Fide Need
Severable Services

SRR ERRERRRERREERRRRRRRRRRRRRRR R R R R R R R R R R R R R R R R

Severable services are bona fide needs of
the FY in which the services are performed.

ﬁ FYO06 funds FYO7 funds
ward End

OCT

l

Feb 1, 2006 Feb 1, 2007




Bona Fide Need
Severable Services

SRR ERRERRRERREERRRRRRRRRRRRRRR R R R R R R R R R R R R R R R R

Exception: 10 U.S.C. § 2410a allows total
funding of up to 12 months of severable
services starting at any time of the year.

r FYO06 funds

Award
Feb 1, 2006

|_

End
Feb 1, 2007
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What if you use 10 U.S.C. § 2410ato do a
severable services contract crossing fiscal
years using FY06 money . . .

End
Feb 1, 2007

FYO6 funds

Award
Feb 1, 2006
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. .. but then before the period of performance
ends, you start using FYO7 money?

ﬁ FYO06 funds FYO7 $

s
1/

End
Feb 1, 2007

ward
Feb 1, 2006

! 30




Use of Appropriated Funds
General Limitations
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 Purpose
e TIme
« Amount e

&

{
—



The Antideficiency Act
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e Obligating In excess of an appropriation
(or apportionment or formal subdivision).

* Obligating in advance of an appropriation.

e Accepting voluntary services.




Administrative Subdivisions
31 U.S.C. 88 1514, 1517
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e Further divides apportionment

e Restrict amount of obligations
and expenditures

e Fixes responsibility




Administrative Subdivisions
31 U.S.C. 8§ 1514, 1517




"In Excess Of"
31 U.S.C. § 1341(a)(1)(A)
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 Amount available in appropriation (or
apportionment or formal subdivision)

« Amounts authorized for a purpose

o Statutory restrictions / other limits




"In Excess Of"
31 U.S.C. § 1341(a)(1)(A)
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Statutory restrictions / other limits

SEC. 8069. (a) PROHIBITION.—None of the funds made available
by this Act may be used to support any training program involving
a unit of the security forces of a foreign country if the Secretary
of Defense has received credible information from the Department
of State that the unit has committed a gross violation of human
rights, unless all necessary corrective steps have been taken.




'In Excess Of"
31 U.S.C. § 1341(a)(1)(A)
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Statutory restrictions / other limits

(b) MONITORING.—The Secretary of Defense, in consultation
with the Secretary of State, shall ensure that prior to a decision
to conduct any training program referred to in subsection (a), full
consideration is given to all credible information available to the

Department of State relating to human rights violations by foreign
security forces.




'In Excess Of"
31 U.S.C. § 1341(a)(1)(A)
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Statutory restrictions / other limits

SEC. 8021. None of the funds appropriated by this Act shall
be available to perform any cost study pursuant to the provisions
of OMB Circular A-76 if the study being performed exceeds a
period of 24 months after initiation of such study with respect
to a single function activity or 30 months after initiation of such
study for a multi-function activity.




"In Advance Of"
31 U.S.C. § 1341(a)(1)(B)
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e Obligating next FY's funds

« Obligating during a funding gap

e Multi-year contracts using 1-year funds




Exceptions
to 31 U.S.C. § 1341
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« Feed and Forage Act ’ , j
(41 U.S.C. § 11) ' 5
e Certain special multiyear = %
contracts for continuing
services that have
substantial start-up costs
(10 U.S.C. § 2306c¢)

(FAR Subpart 17.1)




"Non-Exception”
to 31 U.S.C. § 1341
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FAR 32.7/03-2

Clause at 52.232-18 _
Subject to

Availability
of Funds



PTA Violation = ADA Violation?
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PTA violation not an ADA violation If:

* Proper funds were available at time of obligation,
* Proper funds available at time of correction, and

* Proper funds available continuously in-between.




Voluntary Services
31 U.S.C. §1342
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May not accept voluntary services except:

e Authorized by law
e Family support activities, student intern, etc.

 Emergencies
* Imminent threat to life or property

e Gratuitous services
o Agrees In writing to no compensation
e But: can't walve a statutory entitlement
« And watch out for improper augmentation.




. Prew | Mext
TITLE 10 = Subtitle & = PART II > CHAPTER 81 > § 1588 |

§ 1588. Authority to accept certain voluntary services

How Surrent is This?

{a) Authority To Accept Services.— Subject to subsection (b) and notwithstanding Search this title:
section 1342 of title 31, the Secretary concerned may accept from any person the
following services:

{1) “oluntary medical services, dental services, nursing services, or other
bealth-care related services,

(2) “oluntary services to be provided for a musewmn or a natural resources Search Title 10
progran.

{3) “oluntary services to be provided for programs providing services to Notes

members of the armed forces and the families of such members, including the Updates

following prngrgms: Parallel authaorities
{(A) Family support programs. (CFR)
Your comments

{(B) Child development and youth services programs.
{C) Library and education programs.

(D) Religious programs.

{E) Housing referral programs.,

{(F) Programs providing employment assistance to spouses of such
members,

{G) Morale, welfare, and recreation programs, to the exbent not covered
by another subparagraph of this paragraph.

{(4) “oluntary services as a member of a funeral honors detail under section
1491 of this title.

{5) Leqgal services voluntarily provided as legal assistance under section 1044
of this title.

{6) voluntary services as a proctor for administration to secondary school
students of the test known as the "Armed Services Vocational Aptitude
Battery”.




Department of Defense

INSTRUCTION

NUMBEE 1100.21

March 11, 2002

Incorporating Change 1, December 26, 2002

ASD{FME)
SUBJECT: Voluatary Services in the Department of Defense
References: (a) Sections 1044,1054, 1491, 1588, and 2733 of title 10, United States Code

(b) DoD Dsrective 1015 1, "Establishment, Management and Control of
Nonappropriated Fund Instrumentalities. " August 19, 1981

(c) Dol o400 11-B "Department of Defense Privacy Program,” August 1983

(d) DoD Instruction 1402 5 "Criminal History Background Checks on Individuals
i Chuld Care Services." January 19, 1993

(e) through (1). see guclosuge 1
1. PFURPOSE
This Instruction:

1.1. Implements policies, responsibilities, and procedures for the acceptance and use of
voluntary services in Department of Defense programs, as authorized by 10 US.C. 1388

{(reference (a)).
12 Deawrribes the conditions noder which volantar servrices may be accentad the




Voluntary Services
31 U.S.C. §1342
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May not accept voluntary services except:

e Authorized by law
e Family support activities, student intern, etc.

 Emergencies
* Imminent threat to life or property

e Gratuitous services
o Agrees In writing to no compensation
e But: can't walve a statutory entitlement
« And watch out for improper augmentation.




Augmentation
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Augmenting a pot of money...
o from other pots of money, or
« from any other sources

...will make Congress really mad, and can
violate Purpose Statute, Constitution, and
Miscellaneous Recelpts Statute.




Miscellaneous Recelpts
31 U.S.C. § 3302(b)
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 “Except as. .. [otherwise provided]. .. an
official or agent of the government receiving
money for the government from any source
shall deposit the money in the Treasury as
soon as practical without any deduction for
any charge or claim.”

e If your command comes into some extra
money, It probably belongs to the Treasury.




Voluntary Creditors
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e Agency may not reimburse a
voluntary creditor

e Exception (3-part test):

* Underlying expenditure was authorized,

e Public necessity (failure to act would have
resulted in disruption of a relevant agency
activity); and

« Agency could have ratified and paid the
vendor if the voluntary creditor hadn't
already paid him.




Ratification

Ratification: The act of approving an
unauthorized commitment, by someone who
has the authority to do so.

Unauthorized Commitment: An agreement
that is not binding on the government solely
because it was made by someone who didn’t
have authority to obligate the government.




Ratification

Unauthorized commitment can be ratified if:
e Goods or services of value received.

« KO has the authority to obligate the amount
of the commitment, and could have obligated
at the time of the unauthorized commitment.

e The resulting contract would have been
otherwise proper (legal, funds available).

 Price Is reasonable and fair




The Antideficiency Act
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* Flash Report to ASA (FM&C)
e Investigations

e Determining responsibility
 Reportto SECDEF, OMB,

President, and Congress.

e And to GAO.

31 USC § 1351
(as amended by Consolidated
Appropriations Act, 2005)
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UNDER SECRETARY OF DEFENSE
1 100 DEFENSE PENTAGON
WASHINGTON DC 20301-1100

JUN 7 205

The Honorable Richard B. Cheney
President of the Senate

Washington, DC 20510
Dear Mr. President:

This letter is to report a violation of the Antideficiency Act, as required by Title 31,
United States Code, section 1351.

The report of the Antideficiency Act by the Department of the Army, is case
number 02-03. The violation totaling $2,837.80 occurred in fiscal years 1997 through 2000,
Operation and Maintenance, Army appropriation. The violation occurred when personnel
associated with the United States Army Intelligence and Security Command, Fort Belvoir,
Virginia, improperly used appropriated funds to purchase bottled water. Because bottled
‘water is considered a personal expense, the use of appropriated funds for an incorrect
purpose was a violation of Title 31, United States Code subsection 1301(a) that resulted in a
violation of Title 31, United States Code subsection 1341(a)(1)(A).

Enclosed is a report from the Deputy Assistant Secretary of the Army (Financial. . .
Operations). The following individual was named responsible for the violation.

Major Susan Bendik

5 --J the
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Antideficiency Act (ADA) and how it can atfect you and yvowr orgamization. This information is
broken out by topic, 1.e., prevention, consequences, reporting, and advice from previous
mvestigating officers. This dociument 1s not intended to be all inclusive as “everytlung you
wanted to know about the AD A, but were afraid to ask” however, it is a handy reference to
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ANTIDEFICIENCY ACT VIOLATIONS AND YOU...

A primer for Army personnel
MAY 1996

INTRODUCTION

The document that follows is provided for vour use in learning more about the

review and guide yvou toward further detail, as requared
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Conclusion
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 EXxpenditures only proper when
authorized by Congress.

e Congress controls:
— Purpose
— Time
— Amount

o Usually there is a proper way to
purchase something.




